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Memorandum of Agreement Between the Environmental Protection Agency and Bayer 

CropScience, Regarding the Registration of a Pesticide Product Containing Aldicarb  
 

This Memorandum, effective as of the 16th day of August, 2010, sets forth the terms of an 

agreement (“Agreement”) made and entered into by and between Bayer CropScience, LP 

(“Bayer”), and the Office of Pesticide Programs (“OPP”) of the United States Environmental 

Protection Agency (“EPA”) on behalf of EPA, regarding the registration held by Bayer under the 

Federal Insecticide, Fungicide and Rodenticide Act (“FIFRA”) of a pesticide product containing 

aldicarb, EPA Registration No. 264-330 (“aldicarb product” or “Temik 15G end-use product”).  

Provided that the terms of this Agreement are fully implemented as stated herein and according 

to the schedules set forth herein, EPA has no current intention, with respect to the issues 

addressed in this Agreement, to initiate cancellation or suspension proceedings under sections 

6(b) or 6(c) of FIFRA, to require any registration amendments not described in this Agreement, 

or to take any action to limit their sale and distribution not specified in this Agreement.   

The specific terms of this Agreement are as follows: 

1.  By the signature(s) below, Bayer hereby requests, pursuant to section 6(f) of FIFRA, and as 

conditioned in this Agreement, voluntary cancellation of their existing FIFRA registration for 

Temik 15G aldicarb end-use product, EPA Registration No. 264-330.  Bayer requests 

cancellation of the pesticide uses for citrus and potatoes, effective immediately.  Bayer requests 

cancellation of the pesticide uses for the following crops, effective as of December 31, 2014: 

cotton, dry beans, peanuts, soybeans, sugar beets, and sweet potatoes.  Bayer’s requests are 

irrevocable and unconditional, except as provided in this paragraph.  The requests are expressly 

conditioned upon the inclusion in any cancellation order of the terms set forth in this paragraph 
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concerning the effective date of cancellation, and in paragraph 6 of this Agreement governing the 

treatment of existing stocks of canceled products.  Bayer also request that the Administrator 

waive the 180-day public comment period under section 6(f)(1)(C)(ii).   In addition, by the 

signatures below, Bayer hereby requests amendments to its aldicarb (Temik 15G) registration as 

set forth in paragraphs 2, 3, and 7 of this Agreement.   

 

2. By the signatures below, Bayer hereby requests amendments to its Temik 15G aldicarb end-

use product registration as follows:  

(A) Add a condition of registration that as of the date of this Agreement, Bayer will not 

produce, sell, or distribute Temik 15G aldicarb end-use products that do not bear the 

labels amended in accordance with this Agreement, as set forth in Appendix A.  The 

estimated          pounds of  Temik 15G end-use product, based on a             formulation, 

that was released for shipment prior to the date of this Agreement, and that is located at 

public warehouses (as set forth in paragraph 6) as of the date of this Agreement, is not 

subject to this requirement;  

 

(B) Add a condition of registration that as of December 31, 2014, Bayer will cease 

production of any aldicarb active ingredient and Temik 15G end-use product, labeled for 

purposes of domestic distribution and use, and thereafter will only produce aldicarb for 

products intended for export consistent with the requirements of FIFRA section 17; and   

 

(C) Add as a condition of registration, that as of September 1, 2010, Bayer shall include 

the following statements on the Temik 15G label in bolded capital type:   
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(1) Do not use on any crop not listed on this label or supplemental labeling; 

(2)  Do not apply Temik brand 15G Aldicarb pesticide to any crop after August 

31, 2018. 

 

3.  By signing this Agreement, Bayer is submitting the amended labeling for Temik 15G end-use 

product, that incorporates all applicable mitigation measures described in this Agreement and 

agrees to delete any language on the current approved labeling that is inconsistent with the 

revised labeling set forth below and in Appendix A, or is otherwise inconsistent with the 

provisions of this Agreement.  This label shall appear on all Temik 15G end-use product that is 

produced (released for shipment) after the date of this Agreement.   

(A) The label shall eliminate all directions for use on citrus and potatoes and shall state 

that use on any crop not listed on this label or supplemental labeling is prohibited.  

 

(B) The label directions for use on cotton shall limit use of Temik 15G end-use product to 

the following:  

(1) 1 application per use season, applied at planting, at a maximum application 

rate of 1.05 lbs ai/acre, which equates to a maximum use rate of 7 pounds of 

Temik 15G end-use product per acre, subject to the drinking water well setbacks 

in paragraph (4);  or 

 

(2) 1 application per use season, applied post emergence as a side dress, at a 

maximum application rate of 0.75 lbs ai/acre, which equates to a maximum 

application rate of  5 pounds of Temik 15G end-use product per acre,  subject to 
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the drinking water well setbacks in paragraph (5); or  

 

(3) a split application, consisting of one application at-plant and one application 

post-emergence, totaling no more than 1.8 lbs ai/acre, which equates to a total 

maximum of 12 pounds of Temik 15G end-use product per acre per year for all 

applications to cotton, subject to the drinking water well setbacks in paragraph 

(5).    

 

(4) Single At-Plant Application  and A Single Post-Emergence Application on 

Cotton.  Drinking Water Well Setbacks in Alabama, Florida, Georgia, South 

Carolina.  If TEMIK 15G aldicarb end-use product is applied to cotton as an at-

plant application or as a single post-emergence application, a 700 foot drinking 

water well setback is required in areas where a vulnerable soil is present (as that 

term is defined on the labels in Appendix A) and the water table is less than 25 

feet below ground surface.  However, this setback is not required where it is 

known or reasonably believed based upon authoritative sources that such wells 

are either cased to 100 feet below the ground level or a minimum of 30 feet below 

the water table.  If it is not known whether the water table is greater than 25 feet 

below the ground surface, the 700 foot drinking water well setback is required.   

In addition, the label statement describing the Florida state documentation 

requirements that appears on the label in Appendix A must continue to appear. 
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.  

(5) Split At-planting and Post Emergence applications on Cotton.  Drinking Water 

Well Setbacks in Alabama, Florida, Georgia, and South Carolina.   If TEMIK 

15G aldicarb end-use product is applied to cotton as a split application consisting 

of a single at-plant application and a single post emergence application, a 1000 

foot drinking water well setback is required in areas where a vulnerable soil is 

present and the water table is less than 25 feet below ground surface.  However 

this setback is not required where it is known or reasonably believed based upon 

authoritative sources that such wells are either cased to 100 feet below ground 

level or a minimum of 30 feet below the water table. If it is not known whether 

the water table is greater than 25 feet below ground surface, the 1000-foot 

drinking water well setback is required. In addition, the label statement describing 

the Florida state documentation requirements that appears on the label in 

Appendix A must continue to appear.   

 

(C) The label directions for use on peanuts shall limit use of Temik 15G end-use aldicarb 

product to the following:  

(1) 1 application per use season, applied at planting, at a maximum application 

rate of 1.05 lbs ai/acre, which equates to a maximum use rate of  7 pounds of 

Temik 15G end-use product per acre, subject to the drinking water well setbacks 

in paragraph (4); or   
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(2) 1 application per use season, applied post-emergence, at a maximum 

application rate of  1.5 lbs ai/acre, which equates to a maximum use rate of  10 

pounds of Temik 15G end-use product per acre, subject to the drinking water well 

setbacks in paragraph (5); or   

 

(3) a split application, consisting of one application at-planting, with a maximum 

application rate of 1.05 lbs/ai/acre and one application post-emergence, with a 

maximum application rate of 2.55 lbs ai/acre, which equates to a total maximum 

of 17 pounds of Temik 15G end-use product per acre per year for all applications 

to peanuts, subject to the drinking water well setbacks in paragraph (5).    

 

(4) Single At-planting Application on Peanuts. Drinking Water Well Setbacks in 

Alabama, Florida, Georgia, and South Carolina.  If TEMIK 15G aldicarb end-use 

product is applied to peanuts as a single at-plant application, a 700 foot drinking 

water well setback is required in areas where a vulnerable soil is present (as that 

term is defined on the labels in Appendix A) and the water table is less than 25 

feet below ground surface.  However, this setback is not required where it is 

known or reasonably believed based upon authoritative sources that such wells 

are either cased to 100 feet below the ground level or a minimum of 30 feet below 

the water table.  If it is not known whether the water table is greater than 25 feet 

below the ground surface, the 700-foot drinking water well setback is required.  In 

addition, the label statement describing the Florida state documentation 

requirements that appears on the label in Appendix A must continue to appear.   
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(5) Single Post Emergence Application and Split At-planting and Post Emergence 

Applications on Peanuts. Drinking Water Well Setbacks in Alabama Georgia and 

Florida. If TEMIK 15G end-use aldicarb product is applied to peanuts as either a 

single post emergence application (Pegging) or as a split application, consisting of 

a single at-plant application and a single post emergence (Pegging) application, an 

1100 foot drinking water well setback is required in areas where a vulnerable soil 

is present (as that term is defined on the labels in Appendix A), and the water 

table is less than 25 feet below ground surface.  However, this setback is not 

required where it is known or reasonably believed based upon authoritative 

sources that such wells are either cased to 100 feet below the ground level or a 

minimum of 30 feet below the water table.  If it is not known whether the water 

table is greater than 25 feet below the ground surface, the 1100 foot drinking 

water well setback is required.  In addition, the label statement describing the 

Florida state documentation requirements that appears on the label in Appendix A 

must continue to appear.   

 

(D) The label directions for use on soybeans shall limit use of Temik 15G aldicarb end-

use product to 1 application per use season, applied at planting, at a maximum application 

rate of 1.05 lbs ai/acre, which equates to a maximum use rate of 7 pounds of Temik 15G 

end-use product per acre, subject to the following drinking water well setbacks in the 

states of Georgia and South Carolina.  If a vulnerable soil is present (as that term is 

defined on the labels in Appendix A) and the water table is less than 25 feet below 

ground surface, a 700 foot drinking water well setback is required.  However, this setback 
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is not required if it is known or reasonably believed based upon authoritative sources that 

such wells are either cased to 100 feet below the ground level or a minimum of 30 feet 

below the water table. If it is not known whether the water table is greater than 25 feet 

below ground surface, the 700 foot well setback is required. 

 

(E)  The label shall state that it is unlawful to use the product on any crop after August 

31, 2018. 

 

4.  Except as provided in paragraphs (a) and (b) below, Bayer agrees that all aldicarb product that 

is currently within its control (estimated at         pounds of Temik 15G end-use product) in its 

production facility at                   as of the date of this Agreement will not be further distributed 

until it is packaged utilizing the amended label attached at appendix A.   

 

(a) The requirement in paragraph 4above does not apply to the approximately            

pounds of Temik 15G end-use product based on a           formulation, that was released 

for shipment prior to the date of this Agreement, and that is located in the public 

warehouses as described in Paragraph 6 of this Agreement.   

 

(b) In place of repackaging the approximately         pounds of Temik 15G end-use 

product based on a                 formulation, that was released for shipment prior to the date 

of this Agreement, and that is located in the public warehouses as described in Paragraph 

6 of this Agreement, Bayer agrees that it will take the following actions:    

(1) Bayer will affix supplemental labeling that comports with the labels in 
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Appendix A to the exterior of the product shipment unit (i.e. a shrink-wrapped 

pallet), except that it shall also state that this labeling supercedes any existing 

label direction attached to the individual bags of Temik 15G end-use product.  

The labels shall be affixed to the pallet in sufficient quantities for each individual 

product package.   

(2) Bayer shall instruct all customers purchasing such shipment units (i.e., 

distributors who sell to retail establishments) that the supplemental labeling must 

accompany all products throughout the retail chain until ultimate sale to the 

grower/end-user, as required by federal law. 

   

5.  EPA intends to publish a Federal Register Notice promptly upon execution of this Agreement 

announcing receipt of Bayer’ requests for voluntary cancellation of all of the registrations for 

aldicarb products held by Bayer, and announcing a 30-day public comment period.  EPA 

anticipates that, shortly after the close of the public comment period, it would grant the requested 

amendments described in Paragraph 1 of this Agreement, and immediately thereafter issue a final 

order granting the requests for cancellation of uses described in Paragraph 1 of this Agreement.   

 

6.  The voluntary cancellation request in paragraph 1 is expressly conditioned upon the inclusion 

of the following existing stocks provisions:     

(A) In any cancellation order issued in response to Bayer’s requests for voluntary 

cancellation of uses on citrus or potatoes: 

(1) Sale and distribution by Bayer of existing stocks (used herein as that term is 

defined in EPA’s existing stocks policy (56 FR 29,362 (June 26, 1991))) of any 



 10

Temik 15G end-use product permitting the use on citrus or potatoes shall not be 

allowed after the date of this Agreement except as provided in subparagraphs (i) 

and (ii) below.  Thereafter, sale and distribution by Bayer of any product 

permitting use on citrus or potatoes is only permitted on products intended for 

export consistent with the requirements of FIFRA section 17 or for purposes of 

proper disposal; 

(i) Notwithstanding the requirement in paragraph 6(A)(1) above, Bayer may 

sell the estimated         pounds of Temik 15G end-use product, based on a            

formulation, that was released for shipment prior to the date of this 

Agreement, and that, as of the date of this Agreement, and that is located in 

the following public warehouses:   

 

(a)  
 
(b)  
 
(c)  
 
(d)  

 
(e)  
 
(f)  
 
(g)  
 
(h)  

 

(ii)  Any Temik 15G end-use product that is returned to Bayer by third 

persons after the date of this Agreement shall not be subsequently sold or 
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distributed by Bayer unless Bayer affixes supplemental labeling that comports 

with the labels in Appendix A to the exterior of the product shipment unit (i.e. 

a shrink-wrapped pallet), except that it shall also state that this labeling 

supercedes any existing label direction attached to the individual bags of 

Temik 15G end-use product.  The labels shall be affixed to the pallet in 

sufficient quantities for each individual product package.  In addition, Bayer 

shall instruct all customers purchasing such shipment units (i.e., distributors 

who sell to retail establishments) that the supplemental labeling must 

accompany all products throughout the retail chain until ultimate sale to the 

grower/end-user, as required by federal law. 

 

(2) Sale and distribution of existing stocks of any Temik 15G end-use product 

permitting the use on citrus and potatoes by persons other than Bayer shall be 

allowed until December 31, 2011, and thereafter only for purposes of proper 

disposal; and 

 

(3) Use of existing stocks of any Temik 15G end-use product permitting use on 

citrus and potatoes shall be allowed until December 31, 2011. 

 

(B) In any cancellation order issued in response to Bayer’ requests for voluntary 

cancellation or termination of uses for cotton, dry beans, peanut, soybean, sugar beets, 

and sweet potatoes: 

(1)  Bayer may only release for shipment, sale and distribution any Temik 15G 
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end-use product permitting use on cotton, dry beans, peanut, soybean, sugar beets, 

and sweet potatoes until December 31, 2014, and thereafter only for products 

intended for export consistent with the requirements of FIFRA section 17 or for 

purposes of proper disposal; 

 

 (2) Sale and distribution of existing stocks of any Temik 15G end-use product 

permitting use on cotton, dry beans, peanut, soybean, sugar beets, and sweet 

potatoes by persons other than Bayer shall be allowed until December 31, 2016, 

and thereafter only for purposes of proper disposal; and 

 

(3) Use of existing stocks of any Temik 15G end-use product permitting use on 

cotton, dry beans, peanut, soybean, sugar beets, and sweet potatoes shall be 

allowed until August 31, 2018. 

 

7.  Bayer agrees that its failure to comply with any of the conditions of registration set forth in 

this Agreement shall be grounds for cancellation of its affected registration(s) pursuant to the 

provisions of FIFRA Section 6(e). 

 

8.   EPA agrees that it will revoke the tolerances associated with the uses cancelled pursuant to 

this Agreement in a timeframe that allows use consistent with the time frames in the existing 

stocks dispositions laid out in paragraph 6 of this Agreement.  Bayer agrees that it will not 

contest the revocation of tolerances associated with the uses cancelled pursuant to this 

Agreement.  Nothing in this Agreement shall be construed as preventing EPA from initiating any 
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other regulatory action it deems appropriate under FIFRA or the FFDCA, nor shall it be 

construed as preventing Bayer from raising any otherwise appropriate defense or challenge to 

such action.    

 

9.  EPA does not intend at this time to grant any application for registration, or amendment to 

any existing registration, of any product containing aldicarb unless the registration includes all 

applicable terms and conditions of this Agreement.  If EPA does so with terms and conditions 

different than those set forth in this Agreement, Bayer may request (through appropriate 

applications for new registrations or amendments to existing registrations) registrations with 

similar conditions pursuant to FIFRA Section 3(c)(7)(A) and EPA shall act promptly upon such a 

requests consistent with the requirements and decision review periods of FIFRA Section 33.   

 

10.  Bayer agree that they will not challenge or provide financial or technical assistance to 

anyone challenging in any judicial or administrative forum any of the provisions of this 

Agreement, any cancellation orders or section 6(f) notices or the pendency of such orders or 

notices putting the terms of this Agreement into effect.  Notwithstanding the foregoing sentence, 

nothing in this paragraph shall limit any rights Bayer may have to: (1) provide information 

concerning aldicarb to any other entity unless it can reasonably be anticipated that such 

information is intended to be used by that entity in litigation (or in other ways) against the 

Agency for the purposes of challenging any of the provisions of or implementation of this 

Agreement; (2) challenge (in any forum) the Agency’s failure to apply to aldicarb after the date 

of this Agreement any changes in, or adoption of, EPA policies of general applicability that 

would result in a material change in the limitations or obligations imposed on Bayer under this 
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Agreement; (3) support or participate in any action (in any forum) that challenges any EPA 

policy or practice of general applicability that may affect the limitations or obligations of Bayer 

under this Agreement, including the support of or participation in the activities of any trade 

association or coalition that is involved in any such challenge; (4) defend any personal 

injury/toxic tort suit and raise any defense in such suit; or (5) submit applications for registration 

of aldicarb products provided that no such application shall be subject to 40 C.F.R. Part 164, 

subpart D. 

 

11.  In the event that any person, acting independently of Bayer, asserts in any judicial forum that 

this Agreement (or any provision hereof) is inconsistent with any obligation of EPA or otherwise 

files an action challenging the lawfulness of this Agreement, and obtains a Court Order finding 

unlawful any provision of this Agreement that limits Bayer’s ability to sell or distribute aldicarb 

product for any use that is lawful as of the effective date of this Agreement, Bayer shall be 

relieved of all obligations to comply with this Agreement and EPA shall act promptly on any 

application consistent with such Court Order to amend Bayer’s registration(s) to delete any 

cancellation dates for uses still on the label at the time of the Court Order.  Nothing in this 

Agreement shall limit any right Bayer may have to intervene in any proceeding to support the 

legality and appropriateness of this Agreement.     

 

12.  If Bayer believes that any judicial or administrative proceeding or decision not addressed in 

paragraph 13 may either directly or indirectly impact this Agreement, Bayer shall notify EPA as 

promptly as possible of its belief.  Bayer and EPA agree to meet within a reasonable time of 

EPA’s receipt of such notification to discuss in good faith whether any changes to this 
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Agreement are appropriate and, if so, to negotiate in good faith to adopt appropriate changes.  

  

13.  This Agreement may be executed in any number of counterpart originals, each of which 

shall be deemed to constitute an original agreement, and all of which shall constitute one 

agreement.  The execution of one counterpart by any party shall have the same force and effect 

as if that party had signed all other counterparts. 

 

14.  It is hereby expressly understood and agreed that this Agreement was jointly drafted by 

Bayer and EPA.  Accordingly, the parties hereby agree that any and all rules of construction to 

the effect that ambiguity is construed against the drafting party shall be inapplicable in any 

dispute concerning the terms, meaning, or interpretation of this Agreement. 

 

15.  This Agreement constitutes the complete Agreement reached by EPA and Bayer.  All prior 

conversations, meetings, discussions, drafts and writings of any kind are specifically superseded 

by this Agreement.  This Agreement shall be effective as to each party on the date stated on the 

first page of this Agreement, upon its execution by both that part and EPA.  There are no 

agreements, representations, or inducements made or exchanged between the parties beyond 

those set forth in this Agreement.  The terms of this Agreement may only be amended by mutual 

consent of the parties in writing. 





 
Appendix A  

Revised Labeling Incorporating Risk Mitigation Measures  
 
 
 
 

 17






























































	11.  In the event that any person, acting independently of Bayer, asserts in any judicial forum that this Agreement (or any provision hereof) is inconsistent with any obligation of EPA or otherwise files an action challenging the lawfulness of this Agreement, and obtains a Court Order finding unlawful any provision of this Agreement that limits Bayer’s ability to sell or distribute aldicarb product for any use that is lawful as of the effective date of this Agreement, Bayer shall be relieved of all obligations to comply with this Agreement and EPA shall act promptly on any application consistent with such Court Order to amend Bayer’s registration(s) to delete any cancellation dates for uses still on the label at the time of the Court Order.  Nothing in this Agreement shall limit any right Bayer may have to intervene in any proceeding to support the legality and appropriateness of this Agreement.    



